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CONSULTATION QUESTIONS

CHAPTER 1 

Moving civil business from the Court of Session to the sheriff courts

Q1. Do you agree that the provisions in the Bill raising the exclusive competence and providing powers of remit will help achieve the aim of ensuring that cases are heard at the appropriate level?
Yes   FORMCHECKBOX 
  No  ✔
	(1) This response to the consultation exercise by the Scottish Government to the Courts Reform (Scotland) Bill is being made by the Westwater Advocates Personal Injuries Group and represents the consensus view of its members who are all practicing counsel, senior and junior, at the Scottish Bar and who have an expertise in matters relating to personal injury litigation. That acknowledged expertise in this subject area sounds in input in the field of continuing practice development and in the provision of training to institutions including solicitors, trustees, insurers and academic institutions. It is not proposed to answer all of the questions posed in the consultation paper but to limit responses to such matters as we feel competent to express an opinion on; that is chapters 1 and 4.

(2) As a preliminary observation we are in general agreement with the view expressed by the Scottish Civil Courts Review in 2009 that six principles should apply in considering the operation of the civil justice system that it should be: 

· fair in its procedures and working practices,

· apt to secure justice in the outcome of disputes,
· accessible to all and sensitive to the needs of those who use it,
· encourage the early resolution of disputes consistent with justice,

· make effective and efficient use of its resources allocating them proportionately to the importance and value of the issues at stake 

· and have regard to the effective and efficient application of the resources of others. 
(3) We note that since then there has been a global economic downturn and that sustained pressure on the Scottish public sector has “increased the imperative for reform”. We note that reflected in the Bill are the Scottish Government’s Making Justice Work Programme objectives which we understand to be

· reduced system costs,

· reduced system/time delays,
· affordable access, 
· improved user experience, 
· fair and equitable justice,
· increased public confidence in the justice system,
· increased capacity for change and improvement 
· and quality assured justice.
It is claimed that the proposals will help to achieve these objectives by providing a clear, proper hierarchy for the civil courts and give users a better understanding how the system works and ensure that the right cases are heard in the right courts so that users experience fewer delays and reduced costs. Given the stated objectives it is with little hesitation that we have reached the view that the proposal to raise the privative jurisdiction of the sheriff court to £150,000 has no regard for these objectives. In particular we feel that the proposed reform will have a negative effect on the civil court system and leave it in a weaker state to the disbenefit of the people of Scotland.
(4) At present the privative jurisdiction level of the sheriff court is at a level of £5,000, a figure dating from November 2007. Above this level litigants have a choice of forum; the sheriff court or the Court of Session and if the latter they are entitled to engage counsel (advocates or solicitor advocates having a right of audience). We are not aware of there being any confusion in the minds of those electing which forum to use. The fact that the system of concurrent jurisdiction has been in operation for many decades without such a suggestion being seriously raised would tend to suggest that any confusion is more theoretical than real. We feel that ”confusion” is now utilised to support the Scottish Government’s contention that choice of forum constitutes a waste of resources.
(5) We concur that there is force in the view that the court system in Scotland should use resources in ways which are effective and efficient. We also note the reliance placed on a the statistic that in 81% of personal injury cases with a value of under £10,000 – referred to as “low value cases” – the recovered Court of Session expenses exceeded the total damages recovered. We understand that equivalent figure in respect of Sheriff court “low value” cases appears to be 58%. While in each forum the sums eventually recovered have been low, pursuers have been required to litigate consequent upon failure to achieve settlement by negotiation. because they had not been offered an initial settlement at those levels and inevitably had to pursue claims which they felt were justified. Accepting the thrust of the argument the appropriate incentive to ensure effective and efficient use of resources would be a rule to the effect that expenses in cases where awards are less than or equal to £10,000 would be restricted to sheriff court level.
(6) The proposal to raise the privative jurisdiction level to £150,000 seems to us to be both unjust and arbitrary. Other jurisdictions within the United Kingdom have privative jurisdiction levels as follows:  in the case of Northern Ireland it is £30,000 (raised from £15,000 in February 2013) and in England and Wales £50,000. While differences among the legal systems precludes exactitude in a comparative exercise, it is worth noting that within the jurisdiction which serves a population ten times that of this jurisdiction the privative level is one-third of that proposed by the Scottish Government. 
(7) In considering an appropriate level of privative jurisdiction, we note that the Scottish Government rejected allocation of cases by reference to type of case and purports that the factors to be taken into account are value, importance and complexity of an action. The selection of a level of £150,000, previously described as unjust and arbitrary, would suggest that value alone has been the driving factor at the expense of the other factors.  Further it seems entirely inconsistent with the stated objectives of improved user experience, fair and equitable justice and increased public confidence in the justice system since in this jurisdiction access to the Court of Session will be restricted by a financial bar set at a level entirely disproportionate to that selected in other United Kingdom jurisdictions. 
(8) The Court of Session has always had a dual role in that it is a court of first instance which hears cases before a Lord Ordinary sitting with or without a jury and is a supreme court in its exercise of an appellate function when sitting on Inner House business. It is a living instrument which continues to address and assess the extent and exercise of its inherent powers and access to which by the people of Scotland has always been an important right. It continues to be an important right. There is, among practitioners, agreement that the quality and expertise of the judges in the Court of Session is of a high standard and that the Court of Session embodies a predictable, uniform and respected standard of decision making and that in electing this forum, access to justice is achieved. This is particularly true in areas which require consideration of legal and evidential issue which may have a resonance beyond that of the individual case. It is perhaps notable that principles laid down by the Court of Session involving common law and statutory regulation in the area of personal injury are adhered to in sheriff court, have been followed by the House of Lords and are followed in the Supreme Court of the United Kingdom as well as in other jurisdictions and by foreign jurists. If proposals to replace EC based health and safety legislation and regulation and revert to common law provisions come about then personal injury litigation will become more complex and the ability of the court to explain the law authoritatively will become even more important. One only needs to consider if, with the proposed privative jurisdiction level being increased to £150,000 would Donoghue v Stevenson ever have been a case considered to have been exceptional enough to have reached the Inner House?

(9) We take issue with the views expressed in paragraph 42 of the consultation paper where it is variously said that the granting of sanction for counsel will still be possible but not in all cases and that it should only be granted exceptionally and only where the subject matter is truly complex. This immediately raises the presumption that it will only be in a minority of cases,  that sanction for counsel will be granted. This is a departure from the current right of litigants to instruct counsel when they have raised an action in the Court of Session The sentence is then followed by an assertion that “Many solicitors feel that they have the expertise and the experience to conduct even the most complex cases, for example personal injury cases involving catastrophic injury”.  All of these remarks fail to acknowledge and have proper regard to the experience and skills of counsel and imply that counsel detract from the objectives of cost and delay reduction, improving user experience and achieving fair and equitable justice. They assume that counsel are an unnecessary extravagance who frustrate these objectives. We disagree and contend that the use of counsel has the effect of achieving settlements which are regarded as being fair and equitable by all parties, of clarifying the issues in dispute and cutting down the areas of contention and, even where settlement is not possible they can significantly shorten the length of the proof or jury trial. In 2012 a total of 2,653 personal injury cases were raised in the Court of Session and a proof was started in only 30 or 0.08% of total. This is proof of the fact that the Chapter 43 procedure in the Court of Session already works effectively with the involvement of counsel and solicitors who specialise in personal injury work.     

(10) We do not dispute that solicitors may feel that they have the experience to run a high value case. There is nothing to stop them from acting as a solicitor advocate in the Court of Session if appropriately qualified or from raising the action in the sheriff court if they wish. We note that in 2012 of the total of 2,829 personal injury procedure cases raised in the sheriff court, some 1,941 or 68% were in relation to road traffic accidents, 478 or 16% related to accidents at work, 61 or 0.02% related to clinical negligence and of the remainder there were 10 cases spread among 7 courts relating to asbestos injury and 12 relating to vibration white finger. On the assumption that a proportion of these proofs will have been at the lower end of the scale in respect of value of claim, it would also appear that there is in respect of certain types of case such as asbestos litigation and clinical negligence, where there is a clear preference for the Court of Session and the routine use of counsel, the sheriff court is nor used and the fact that only three relative claims (i.e. wrongful death claims) were raised there gives emphasis to the fact that the Court of Session is preferred. 

(11) At present solicitors are free to instruct counsel on whatever basis they regard as appropriate – whether on the basis of deferred fees, a conditional no win- no fee basis or through pursuing application for legal aid. All of these measures satisfy tests for affordable access and demonstrate capacity for change. Solicitors are free to raise actions in the sheriff court or Court of Session and in the case of smaller firms of solicitors, sole practitioners and country solicitors, an important consideration must be that they wish to instruct counsel to run the case for economic and tactical reasons and they may wish to instruct senior counsel to advise on complexity and value of the claim.  Solicitors may feel that they require counsel because the case requires a degree of skill and expertise which they feel they do not possess. They may feel in a larger firm that they wish to use counsel because they wish to distance themselves from a client to run a case most effectively, that they may wish to avail themselves of a particular special skill that counsel possesses, that counsel may be able to suggest other lines of enquiry or a particular way of running an action. These arguments apply equally to pursuers and defenders alike. However the reality may be that an equality of arms argument may already be balanced in favour of defenders in that they and their insurers may have the ability to rely on resources that are much greater than those available to pursuers and that a restriction on the pursuer’s ability to instruct and recover expenses for counsel will only manifestly increase this inequality and will not be consonant with the objective of achieving fair and equitable justice and improving affordable access. We would add that a consequence of pursuers being unable to instruct counsel may be that an increase in the involvement of claims companies (at present unregulated by the courts or Law Society) is inevitable and that this may well increase the costs which a pursuer may have to bear.

(12) We note that a view has been expressed that the Court of Session is at present “clogged up” with low value, run of the mill, casework and that the imposing of an arbitrary privative limit will in some way clear up the court and enable new business to be attracted. We are not aware of the basis of the assertion that in any way the Court is clogged up but in personal injury actions given that 99.2% of the actions settled without the need for any judicial case management at all it is difficult to see how any clogging up occurred.

(13) We specifically note that in paragraph 43 it is stated that “there is some evidence of a reluctance among a number of businesses to litigate in the Court of Session at present.” This is attributed to the clogging up effect mentioned above. We cannot see how personal injury work (which despite involving 76% of the cases registered in the Court of Session results in a handful of court days) plays any part in such a perception and we doubt if the 154 commercial actions registered in 2012 have any such effect – we note that almost 50% of these involve sums of less than £150,000 but that in total only 17 of all the commercial actions raised result in a proof being started – a higher percentage, incidentally, than those in personal injury actions (11% as opposed to 0.08%). What is even more curious about this assertion is that it ignores certain fundamental issues such as the downturn in the economy and the ready availability of the sheriff court and Court of Session commercial procedures and it may be that if businesses choose to litigate in London and elsewhere then this may be because of a perception that the courts there are more efficient and effective and that their procedures are preferable or perhaps that they deliver better judgments. These are all matters that could perhaps be investigated more fully rather than relying on an attribution of blame upon a non-existant clogging basis. Equally we see nothing to stop the courts in Scotland from developing the specialities which are mentioned as being desirable and from gaining business in the intellectual property and oil and gas industry fields – the fact that this legal business is not coming to Scotland is almost certainly due to the fact that London is providing a good service which it is thought cannot be provided in Scotland. Once again has little to do with the way in which personal injury litigation is handled here.

(14) We note that “the current system has served us well in the past” and it is our view that it could continue to do so in the future. The present proposals would result in some 76% of the personal injury business and one-half of the commercial business being lost to the Court of Session and when the proposed changes to judicial review, sheriff court appeals and other business changes are put into effect the majority of the current business of the court will be lost. Will this result in the Making Justice Work benefits being achieved? We do not think so. There is no basis for holding that system costs will be reduced and indeed the unit costs in the Court of Session will be increased. There will still be the need for judges, their clerks, administrative staff and an recent and expensively refurbished building which will have to deal with a greatly decreased workload unless businesses suddenly divert a great deal of work from London. Will it reduce system delay and costs? There is no indication of this. Will it provide affordable access? We feel it will have the opposite effect. Will it improve user experience?  The diversion of business to a specialist court sitting in Edinburgh (or Glasgow) as opposed to local sheriff courts (apart from those which are to be closed) will not improve user experience and the inability to have counsel involved will certainly not do this. Will it achieve fair and equitable justice to a better extent than that is achieved by the Court of Session? We doubt it. Will it increase public confidence in the justice system? No. Will it increase capacity for change and improvement? It is hard to see how and the extent to which hoped for changes will happen. Will it achieve quality assured justice? Even assuming that this phrase has any real meaning in this context, we fail to see how.
(15) Although we are not in agreement with the proposal to raise the privative jurisdiction level to £150,000 then we feel it is still incumbent upon us to at least suggest a level which would be more consonant with the view that the right cases are heard in the right courts having regard to costs, affordable access to justice, fairness and equality. At the end of the day we as lawyers believe that the purpose of our job is to attempt to deliver the justice which we feel the people of Scotland deserve and can expect if a true regard is paid to the principles of the European Convention of Human Rights and in particular Article 6.1 thereof. We are therefore of the view that true regard must be paid to the perceived complexity and importance of every case and not exclusively or predominantly to the criteria of financial value.
(16) There are certain cases which usually involve only a fairly minor degree of physical or mental harm where the effects usually last for a comparatively short period and from which the pursuer makes a complete recovery. In these cases one would expect the degree of financial harm, whether from wage loss or the need to have services rendered to him, to be finite and to have ceased running by the time that the pursuer returns to his work. These cases would probably fall into a category where one would expect the value of the claim not to exceed £10,000.

(17) The second category will be where the pursuer’s injuries have taken longer to resolve but where the pursuer is not expected to be incapacitated for longer than, say, one year and where wage losses or services may be expected to be over within the same period. These claims may be valued at something in the region of £20,000.

(18) Beyond this a pursuer may be expected to view his own injuries and their effects as more than merely an unfortunate accident in that he may have injuries which have in some way resulted in a long recovery period associated with a long period of pain and suffering. If they have resulted in him suffering a permanent incapacity accompanied by a diminution of his ability to earn money, care for his family, take part in leisure activities, require specialist help and require additional assistance then the action can be regarded as a serious accident which will be worth in excess of £20,000 and, where the effects are catastrophic, could be worth a great deal more.

(19) On the assumption that there will be a clear saving in legal costs in the first two category of cases (although this may not necessarily be so as the level of expense may be consequent on the degree of preparation and expert opinion necessary) then one could suggest that if a case under this value is to be raised in the Court of Session then only expenses at the sheriff court limit will be awarded (as is the currently the case where a case is valued at under £5,000). An alternative to this would be to set the privative jurisdictional limit at £20,000 and to only award Court of Session expenses if the award was below this level unless good reasons for not so restricting it can be shown.
(20) We would further suggest that at whatever privative limit is set that in any event sanction for the employment of counsel should be allowed without any requirement of proving exceptionality at a level of £20,000 on the same basis as the automatic sanction granted in the Court of Session at present. This would continue to ensure that the aims of fair and equitable justice are provided for, that there is an affordable access to justice and that public confidence in the justice system is maintained. We do not see that there would be any adverse effect in relation to public funds and it would probably result in the earlier resolutions and less court time being required which is being sought. There would be little adverse effect on the legal aid fund in that it would still be necessary to show probable cause and reasonableness when legal aid is sought and as at present the majority of such cases are settled or won in any event. The level of counsels fees would remain challengeable as at present. If any element of discretion is to be applied at any level, whether it concerns the level of perceived value of a case, a limitation of the extent to which counsel is used or the employment of senior counsel with or without the assistance of junior counsel, these matters will have to be worked out in advance of any rules as to the employment of counsel and in particular if this is to be prior to the raising of an action, on the lodging of the initial writ or at some other time. This would especially be of importance if counsel was to be expected to travel to a more distant sheriff court.

(21) There is one further matter which we would comment upon and that is that we note that there are provisions in the Bill for remitting cases from the sheriff court to the Court of Session and we would only comment that similar powers already exist but are comparatively little used perhaps due to the difficulty in establishing grounds for so doing.




Q2. Do you think that the Court of Session should retain concurrent jurisdiction for all family cases regardless of the value of the claim?

Yes    ✔No   FORMCHECKBOX 

	We are of the view that for similar reasons to those which we have expressed in respect of personal injury cases, namely the importance to the client and the nature of the subject matter the Court of Session should retain its concurrent jurisdiction in family cases.




Q3. Do you think that the Court of Session should retain concurrent jurisdiction in any other areas? 

	We have no comment to make here.


Q4. What impact do you think these proposals will have on you or your organisation?
	In dealing with the impact assessment upon our profession as advocates we are also aware of the effect which it will have on solicitors, the judiciary, the Court of Session as an institution and the administration of justice in Scotland. The raising of the privative jurisdiction level to £150,000 without an automatic sanction for counsel will have an obvious economic effect on counsel, their employees and the Faculty of Advocates and our ability to provide legal advice and services to solicitors, litigants, institutions and generally to the people of Scotland. A great deal of the work of the Court of Session, which provides our livelihood and incomes, will disappear and work relating particularly to personal injuries (and incidentally in commercial actions) will disappear and then become concentrated in the hands of a small number of specialist solicitors to the exclusion of sole practitioners and smaller and more remote practices with the result that litigants will have a reduction in their ability and choice of whom to employ. In any event solicitors themselves will be unable to use our services unless they have the resources to pay. There will be a reduction in the number of counsel in consequence. The Court of Session will also lose most of its business and be reduced to only dealing with high-value claims to the exclusion of many litigants to whom their cases are, to them, of consequence and importance but whose cases the Scottish Government are determining to be not properly worthy of the Court of Session. The economic impact of this will affect many people including lawyers, court staff and litigants and will not result in savings or an improvement in the standard of justice. We believe that in conjunction with the other proposed reforms the viability of certain venerable institutions which have provided an effective and high standard of justice to the people of Scotland will be put in issue and that this will not save money, increase the access to affordable justice or increase public confidence in the justice system. 




CHAPTER 2

Creating a new judicial tier within the sheriff court
We are not of the view that the creation of a lower level of presumably lower paid summary sheriffs will increase confidence in the justice system or in the administration of a fair and equitable system of resolving personal injury cases.

CHAPTER 3

Creating a new sheriff appeal court
CHAPTER 4 
Creating a specialist personal injury court 
Q5. Do you agree that establishment of a specialist personal injury court?

Yes   FORMCHECKBOX 
  No  ✔
	We note that although there is provision in the bill for the provision of specified sheriffs to be given certain Scotland-wide powers there is no express provision for a specialist personal injury court as such. However if one is to be set up then we are somewhat perplexed because there is already such a court in existence, namely the Court of Session. We cannot see how the proposed court would reduce an overlap in jurisdiction particularly in relation to cases valued at a level above £150,000. It will also require new premises in Edinburgh or Glasgow, staff and administration and an allocation of funds unless the existing sheriff court is to accommodate this additional business. This proposal seems inconsistent with the affordability concerns which are at the forefront of the Bill. The supposed benefits seem to be less capable of being anything other than anecdotal and if they are based upon a supposed lack of specialist capabilities amongst sheriffs then it seems somewhat surprising that a parallel system is being proposed whereby litigants can choose between a centralised special personal injury court with Scotland-wide jurisdiction and their local sheriff court where the sheriff will be deemed to be capable of running a civil proof but is not recognised as a specialist. We cannot see how a choice between sheriff courts increases public confidence, gives an improved user experience or provides an increase in the provision of fair and equitable justice or increases access to justice.

We have no reason to suggest that such a court will result in an improvement in the pre-trial procedures adopted currently in the Court of Session and note that one of the rationales of moving business to the sheriff court is to provide an effective and efficient use of resources and to reduce economic pressures on the public sector. We cannot see how this proposal would achieve any of the stated aims. At present there is a specialised court dealing with such cases, based in Edinburgh. Transferring that business to a local sheriff court would obviate the need to attend in Edinburgh or Glasgow whereas centralising the specialist jurisdiction back to one of those cities would obviate any gains. From a litigants point of view there would be little advantage in seeking to raise an action in the specialised court in Edinburgh and if it was a “run of the mill” case then he would probably wish to use his local sheriff court as a large number of litigants do. If he felt that his local court did not have enough of a specialised knowledge then he might be content to raise the action in Edinburgh (as indeed he can at present) but he (and his solicitor) may also be loath to do so without counsel’s assistance which they would no longer be entitled to and he might then have to engage a specialist solicitor in the city in which the specialist court was situated. There seems to be a contradiction in the expressed view that some solicitors may feel that they are capable of raising a complex high value action in the sheriff court (which they may do at present) and the feeling that the specialist court may now be regarded as having a greater perceived competence than their local court.

Even if we have some reservations about the necessity and rationale of a specialised personal injury court we would reiterate our view that in order for this to work effectively it will be necessary to allow sanction for counsel.  




Q6. Do you agree that civil jury trials should be available in the specialist personal injury court?

Yes  ✔  No   FORMCHECKBOX 

	We believe that the civil jury should be available both in the specialist court and indeed in any sheriff court in which such an action is raised. Again we would suggest that given that civil juries were last used in sheriff courts as far back as 1980 that sanction for counsel should be available in all such actions and that sanction should be automatically granted in all cases involving claims valued at more than £20,000 and in under that level having regard to the circumstances of the case (such as in fatal claims by a relative, cases involving wrongful imprisonment and similar delicts). We see no particular reason why jury trials should be limited to being heard by sheriffs appointed to the specialist court as in criminal  matters sheriff and jury trials in  criminal cases are heard throughout Scotland and one criticism expressed in the past in relation to jury trials heart in the Court of Session was that only jurors resident in Edinburgh and the Lothians could hear such cases. 




Q7. What impact do you think these proposals will have on you or your organisation?

	We have already dealt with our general impact assessments in Answer 4 above but would wish to add some further points. We feel that the specialist court is unnecessary and would be costly without achieving any additional benefit to that already provided by the Court of Session. We feel that in any event it cannot be provided without a substantial increase in available resources. We have doubts about whether the system will in reality work without the involvement of counsel and solicitor advocates if no proper provision is made for their sanction. We have also doubts as to the feasibility of the proposed system in relation to the provision of two specialist sheriffs who are being expected to sit for some 200 days per annum when it would appear that the number of days that sheriffs currently sit to hear proofs at present is greatly in excess of this number and, providing that at least some of the expected increase in business in the sheriff court if the privative limit is increased will reach the specialist court then the number of sitting days to hear proofs alone to say nothing of incidental motions and other associated business will result in a number of court days in excess of the capacity that two sheriffs can handle will be required.

Andrew Hajducki, Q.C. for and on behalf of the members of the Westwater Advocates Personal Injuries Group, Edinburgh.
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